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National Conference of Commissioners on Uniform State Laws

1155 East 60th St., Chicago, Illinois 60637 - (312) 493-0533

(Thts ls the f l rst  in a three-part  ser ies explaining major
provisions of the Unifor:nr Marriage and Divorce Act whlch
ls scheduled for considerat ion in many state l -egislatures
l n  1 9 7 1  .  )

CHICAGO - The proposed Unlfor:n Marriage and Divorce Act ls designed

"to strengthen and preserve the inEegrity of marriage and to safeguard

meaningful  fani ly relat ionships., '

Ihe act whictr was drafLed by the National Conference of Connj.ssioners

on Unifonn State Laws deals with solemnization and registration of *arrj,agei

marriage dissolution through separation and divorce; and ehil.d custody.

Ttre 250 members of the NCCUSL are leading judges, law professors and

Practicing lawyers selected by the governors of the 50 states. They approved

the code during the annual meeting in St. Louis l-ast sunmer and wi-l1 press

for enactment when their  state legislatures convene in 1971.

Approval of the Marriage and Divorce Act conpleted one of the specific

assignments gi.ven to the conference when it was forned by the .{nerican Bar

Associat ion in 1892. After nearly 70 years, commissioners f inal ly were able

to agree on uni.forrn legislation dealing with the controversial problens in-

volved.

The code pl-aces few restrictions on those seeki-ng to narry after their

18th bir thday anniversary. Marr iage is prohibi ted only:  when a prospecrive

sPouse already is marr ied; between an ancestor and descendant,  or brother and

sister ei ther by blood or adopt ion, or between uncle and niece or aunt and

nephew, "except as to unrr iages perrni t ted by the establ ished customs of abori-

glnal  cul tures. "  But the act st ipulates that even chi ldren born of prohibi ted

narr iages are legi t inate.
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The code also allows 16- and l7-year-olds to narrt with'cons'eir't fron ;;1".r'., t,'  ' . i
parents or guardians, or wlth judicial approval. Ttrose r:nder 16 could nErrty

wrder the act with the consent of parents, guardlans and courts.

Judges are permltted to al1ow such underage marrlages only lf "the

r.rnderaged party ls capable of assuning the responsibilities of marriage and

the narriage would set:ve his best interests. Pregnancy alone does not es-

tabllsh that the best interests of the party would be senred. "

Coomlssloners drafted an act which also allows for flexibillty in sol-em-

nization of a rnarriage. Those entltled to perfo::m this rlte include: a judge;

a publ-ic official; or any other person or mode "recognized by any religious

denomlnation, Indian Nation or Tribe, or native grouP. Either the person

solernnizing the narriage or, if no iodividual acting alone soleurnlzed the nar-

rlage, a party to the narriage shal-l complete the narriage certificate form

and forward Lt to the (rnarriage License) clerk. "
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(Tomorrow, this series w1l-1 continue with an article on seParation

and dlvorce provislons of the act.)
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(This ls the second artLeLe in a three-Part series on the

Uniforur Marriage and Divorce Act scheduled for consideratlon

by nany state legislatures in 1971.)

CHICAGO - Divorce 3'contests" would be elininated by the proposed

Uniforn Marriage and Divorce Act.

The legislatlon drafted by the National Conference of Cormnj.ssioners on

Uniform State Laws is meant "to nltigate the potential ha:m to the spouses

and their chlldren caused by the process of 1ega1 dLssolution of marrLage."

Portions of the act deallng with divorce and separation were drafted to deal

"wlth the realities of natrlmonial experience by maklng irretrlevable break-

down of the rnarriage relatlonship the sole basis for lts dlssolution. "

The act would abollsh the concept of "faulL" in divorce proceedings.

Drafters hope eliminating al-l need for stating and proving sGdisreputable"

acts would reduce the rancor which often accompanies divorce litigation.

Under the act, dlvorce or separatlon proceedings oay be initiated by

elther husband or wLfe. This petitlon would a11ege that the rnarriage is

( ' i r retr levably broken.t '  Any '3defense" againsE this alLegat lon rnust show that

the relationship can be repaired. Defenses now used such as "condonatlon,

connivance, col lusion, recr iminat lon, insanitY, md lapse of t ime, are abol ished."

If both husband and wlfe agreed their narriage is i.rretrievably broken, or

neLther has denied i t ,  the court  could decide "after hearing" and consi-

derlng evldence if the dlvorce petltlon should be granted. If a spouse denied

the allegatlon, the judge wouLd consider "a1l relevant factors, lncludLng

clrcuustances that gave rlse to the fll ing of the petitlon and the ptospect for

reconcl l iat iontt  and decide i f  the narr iage is 'c i rretr ievabJ-y broken."

The Judge nay conti-nue the matter to al1ow for counseling and other pro-

cedures deslgned to ald reconcl l lat ion. This furthers the act 's purpose of
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.cpromotlng the arnlcable settlernent of dlsputest' whlch arlse wlthin marrlage.

The effort to 6.urltlgate the potentlal harm" of a rErtttage breakup I's

reflected in sections governl-ng dl-spositlon of property and chlld custody and

support. The act provides that the parties nay enter into a written seParation

agreement

Terurs dealing wLth money and possessions are binding r:nless a Judge de-

termines that the separation agreement Ls 'sunconscLonablertt or unreasonabLe.

In that l-nstance a judge could ask for a revised agreeurent.

Declslons on divlsion of marltal property and rnalnten€mce Payments -

alinony Ls abolished along wLth ' 'faul-t' ' - are to be made wlthout regard to

rnarital misconduct. Factors to be considered tn disposition of property and

malntenance payments l-nclude: contributions of each spouse including that as a

homemaker; economlc circr:mstances of each sPouse; ablllty of a spouse to suPPort

hlnself; the standard of llving establlshed during narriagei age; physical

and errotional condltlons

SeparatLon agreements also may lnclude provisions dealing with chiLd

custody, support and rrlsltation prlvlLeges. But a judge is not bound to accept

agreement ln this area.
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(Tomorrow, this series will conclude with an article on chlld

custody provlsions of the act.)
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(Th{s ls the rhlrd and flnal artlcle of
Marrlage and Divorce Act scheduled for
state legLslatures in 1971.)

a serles on the Uniform
conslderation by many

gIIrcAGo - '6The best lnterests of the child" are the only consideration

I'n determlning custody of the chil,dren of broken homes, under the uniform Mar-

rlage and Dlvorce Act.

The proposed act drafted by the Natlonal Conference of Cmrm:issloners on

UnLform State Laws says factors relevant to custody declsions include: wishes

of the parents and child; parental and sl-bllng relations; probJ-ems of adjust-

ment to home, school and community; and the mental and physical health of

everyone lnvolved.

Ilowever, the act says "conduct of a proposed custodian that does not

affect his relat ionship to the chLLd" should not be considered.

The act affords Judges the opportunity to interrriew a child in chaurbers

to I-earn hls wLshes. Counsel nlay be pemitted at such an interview which also

would be recorded. Judges also nay seek written advlce of professionals whether

or not they are regularl-y enployed by Ehe court. such professionals would be

avallab1e for cross-ex:mination.

If an investigation is ordered, "any person who may have information

about the chl ld and his potent ial  custodlal  arrangements, 'utay be consulted.

Ttr is lncludss -  tn addit ion to relat ives and fr iends - physiclans, psychlatr ists,

and other professlonals "who have served the chi ld in the past wlthout. . .obtainlng

the consent of the parent or the chl ld 's custodian, but the chi ldrs consent must

be obtalned if he has reached the age of 16, unLess the court finds that he lacks

mental capaclty to consent. r t

The act emPohrers a judge to exclude the publlc from custody hearings if

he bel l 'eves i t  ls in the chl ldts best lnterest.  But Judges also nray admi.t  any
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person to a hearlng "!sho has a direct and ]-egltlnate interest ln the partl-

cular case or a legltirnate educational or research lnterest, in the work of the

cour t .  t  t

A parent not granted custody of a chi ld ls ent l t led co 3'reasonable

vlsi tat ion r lghts" i f  these do not ' (endanger the chi l -d 's physical  health or

significantly lmpair hls emotional developrnent. "

By g{vlng judges the responsibility to lnsure proteeti.on of chlldren,

drafters of the act emphasized they were seeking a humane approach to narriage

dlfflcuLties. Ttre punltlve nethods now lncorporated ln the laws deallng with

dlvorce and separation ln nany states would be abolished by the proposed legLs-

lat lon.
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