‘ N T * !Iustead of seeifmg to awbluh gudt and punish it wuh cosdy legal auanglmwms, moda-n
a divorce courts pould prevent many unnecessary. separatwus. 4 compulsa;y waumg period,

wrivate hearings, and a thorough investigation by case workers would replace methods now too quick or 0o cumber.
;ome for a right sealement, fair ulall concerned. REGINALD HEBER Swrra, one of|the founders of the Legal _4;4
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IVOR is a complex problem. Its real ca
D are many and as diverse as human beings
are different. Bad divorce laws-are only pne

cause. This grticle does not deny the validity of jthe -
many other |causes because it does not deal with
them, It is strictly limited to what the courts ought
to be able to] accomplish by effective legal actioh.

Divorce must be controlled by law. The law is

the most powerful instrument for social co
that civilization has been able|to evolve. The [law
and the administration of justice have dignity tmd
majesty as well as force. They can be used wi
tremendous effect. In the struggle ngu.mst divo Jc
this power must be used cons ructxvely mstea
being fnttc:"ed away or perverted as it is to ay
Under the present premise of the law by which t
are bound, our judges are now|virtually helplws m
the field of divorce. Our Judxcmry consists over-
whelmingly of honorable men who wish to do their
best and who, as a class, are unquestlonnbly; the
finest public servants our democracy possesses.|

It should be clcnr, thercforc, that I attack|our
present divorce laws in strong terms, not because I

wish to pull down our le al institutions, but | be-
cause I wxsh to strengtheng{.hem

M mages have kept P lce with growmg popula-

tion, jbut dworces have in¢reased ten tlmes as fast.
Since 1867 the increase-in divorces has bcen over
6000 |per cent, ‘while the population has _creased

300 per cent The figures speak for themselves: in -

1867|there were 9937 divgrces; in 1945 there were
494,000; and in 1946, 613 The sober facts are
that Jast year the mamages of more than 11200,000 -
men jand women were termmated by law, and that -
therg are now more than 5,000,000 divorced persons
in the United States. The trend has been steady
and |uninterrupted, and our divorce lays have
become more and more complex.

ers have the first responsibility pnd can
rightly |be asked to make the first appraisal. The
Bnr't\ sociations are beginning to realize that they
must speak out in the public interest. To quote
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an incredible legal and human confusion." Even the

"The law dem

ook
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y'amcl currently appearing
iffering and conflicting di-

attorney is often at a loss to determine if a mar-
riage is legal, or a child legitimate.”

The Supreme |Court of the United Stat& had
before it on October 14 :
cases. Mr. Justice Jackson .
by counsel and: stated “We|are in a terrible state
of confusion. People—- simple people — don’t know
whether they are dﬁvorced on not divorced.”

iThe total confusion that the error is in
the premise with W ich the Jaw is forced to work.
The present premise inextrichbly mixes up our law
with concepts of sint and punishment. Our statutes
and our judicial [decisions still embody the ancient
concepts, which originated when divorce was solely
within the jurisdiction of ecclesiastical courts, that
one party must be guilty of some wrongful act and
the other purty must be wholly innocent.

The premise of pumshment is unworkable and

"three divorce situations that continually arise will

show where the premise of punishment leads us.

' 1) A husbnnd and wife found that they were
not well mated thcy had no children; being un-
happy, they| fell § love with other mates. They

have lived with their new mates, have children, .
love the children, pnd would like to have permanet,
respectable hom Any social worker would pro-
pose to cl 1 up at situation quickly by havinga

divorce decree end the old, barren, empty mar-
riage. Then|the new unions could be legalized and
the children l?glt matized.

Any la , however, must advise this couple
that a dlvovl:% is| impossible if the judge is told the

truth. Here|we hypocnsy entering the picture
and, unfortnna y, it will continue to haunt vs
¢ divorce because both parties are
guilty. But'i is not this|pre-eminently the kind of .
cancerous condlt'lon that calls for social surgery?

What happens[ of coyirse, is that one party files
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a petition for dworee. The other does not contest. .
The jud ‘may have his suspicions, but unless the
petitiongr (almost mvnnnbl the woman) m un-

usually
she has|proved a legal “cause,” excopt say, [“Di-

vorce granted I Plainly,: er this system the
judge is|never going to hear:the truth.- o
The lawyers ‘dre in" an equivocal and urncom-

fortable posztlon “That ‘is dne reason they (hate
divorce |cases. | Under the rules of the game; the
lawyers

have to go. through a sort of mumbo-
jumbo ouble talk. From beginning to end lyder
our p nt divorce procedure, nobody te

husban ahd wife the: ‘whole truth in mmple,
and unequivocal terms. ‘In divorce: cases

- always dangerous, and may be fatal.
In the |

preat soligitude for children. But in this :
law will, il it can get at the facts, deliberately:

coldly stigmatize those children as bastards
(®) M sachusetts has a |statute that, ter a
divoree,

! gullty party I cannot remmy for
two yenrs. That is straight punishment; that is
what is intended, and make no mistake about it.

Qupposé that after an absolutely legal divo i
Mussachubetts, §o that the man % divorced, !
marrics in any other state |within the pr nbed
two years| In Massachusett? that marriage i§ void.
Suppose the man and woman continue to love each
other and live together forTmore than two iyears,
does their marriage then ripen into legality? No,
it is void. Suppose, after| the two-year period,
children are born, are they legitimate? No, the
marringe is void and they are illegitimate. |

The following case arose to harass the Supreme
Judicial Court of Massuchusetts A man, properly
divorced in Massachusetts, within the two-yeur
penalty term married a|girl who lived in [Rhode
Island and the marriage was performed
The divorce was valid in Massachusetts.

- marriage was valid in Rhode Island. The
retumcd to live in M

that, though the heavens fall, a man must
- ished for his guilt as a smner B

(3) An honorable man and hxsxl equally ho orable

" wife come to realize and have to admit that.
marriage |

ship is unhealthy for. them and is producing an
atmospherp of tension in their
cach other and - love their chil . After serious
reflection’ they agree that their pwn health and the
happiness |of the children will be promoted by
divorce. They agree to petition for a divorce and
they agre on custody and fin cml support.

me. They respect

clear,
th;is;
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‘From begmmng to end, everytlung is clean and

_ strmghtforwnnd They aqpenrm court and tell the

the ‘ -
: Tm: way to gel
legal “cause” and

~.-Not a judgment |entered a ter agreement, but just
‘an “uncontested””

|
|
i
i
l
|
I
!

truth, They aro

to talking truth. And
having sworn on

Bible in open court, surely

“.they must tell the i dge how they fecl and why

they have agreed T ey start to do 80
At that- pomt the| judge must dismiss the case.
A -divorce is legnll impossible. The man and

 woman are guil yofa crime they may never have

me ol' “oollusnon.

heardof It:s
w ,'1» el t;

l b
‘7

Pmctlcally all divorces today are uncontested —
urt reoords.“ William

at 85 per cent of Ameri-
can dlvorces were granted in uncontested proceed-
“ings. The judges in Chicago have stated that 90
per cent of the divorce cages coming before them
are uncontested. These uhcontested cases are, in
fact, agreed-to cases. Evernybody knows it. Every-
body must pretend not to| know it. In the whole
adrmmstratlon of| ! Justlce there is nothing that even
remotely can' compare in terms of rottenness with
divorce prooeedmgs

The theory that the state is an interested party
in every: divorce !case, because the children are its
future cmzensLund the home is the basis of society,
is sound. But: under our present conditions,
the genuine mterest of the state has no chance to
assert itself. It is not heard. It is stifled in the
pervasive atmosphere of hypocrisy.

Every divorce court necessarily bocomes a di-
vorce “mill” ‘grinding out divorces as rapidly as
. possible. The dockets are crowded. The woman
| petitioner testifies to one act of cruelty and she is
corroborated by one witness. One act is ag good a
legal “‘cause’] for divorce as a thousand acts of

| cruelty. One|witness is as good as a miltion wit-
" | nesses since there i3 no contest, no cross-examina-

. tion, no rebuttal.” There is not the slightest reason

not working out well; that the refation-  th

" for the ,]udg to hear purely cumulative evidence.

His job is not to get at the truth. He is limited to

: determmmg there is a legal “cause.”

Divorce heprings are short and cases go through
rapidly. The extraordinarily fine report of the
Chattanooga| Bar Association, published in full in

the Chattanooga Times, and reported in the Journal

" of the American Judicaturs Socwty for April, 1947,

disclosed a court session in 1045 where |twelve
divorces were granted in seventeen minutes.

In ell this rush and shuffle the interest of the
state is lost. Wlule rt i8 collusion for the partxes to
agree to the for the divorce, it is not col-
luswe for them eo about alimony and support
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of children. When the lawyers for both||parties
tell the judge that there is an agreement on those
pomts, there is not much that he can do but accept
it. The judge has no time to make an investigation

himself. And the state provides him with no staff
for the purpose. i

“Tum« the law gets hopelessly bogged down, as is
true of our present divorce law, reform is
complished by a fresh |start from a new premise.
That has been the hthory of ?the evoluti
growth of our legal system. Lr
The law should throw all its Welght and i

against divorce by honestly attemptmg pre ntion |

through reconciliation. | In this effort, the
would use all the social res urces of the com
. so that it could deal with questlons which are
. economic, medical, and spiritual in nat
- than legal, and which are the
mamagw o N

Thd ldw can create, enforce, and dlssol e con-
tracts} It can deal with marriage as a contract. It
is 10tall beyond the power of the law to greate a
sacrarlne t. Therefore, it cannot successf ly deal
with mafriage as a sacrament. This is anjhonest
confessign of self-limitation. It in no sens demw
that the sacrament is the supreme ideal of m’ rriage.
The law would leave every irehgxon free to egtablish
its own standards for its own members and com-
municants, and free to enforce those standards by
its own sanctions in the reltglous sphere.

Furthermore, us the law would seek the aid of all
the social resources of th commumty, 1t would
invoke the aid of the churches in its own ¢ffort at
prevention inasmuch as
greatest [resources in every commumty

If the[law, having made jts best effort to prevent
a divorce, failed at reconcxlmtxon, it would then
grant the dxvorcc, but it would devote the necessary
time to seeing to it that the children were properly

provided for as to custody and support.

Under this new premise, divorce procedure would
be totally different. It|would be far simpler. The
abstruse legal techmca ities which have g]ot com-
pletely out of hand would all be swept mto the
dustbin. Two etample will illustrate this:|!

(1) “Domicile,” which even the Suprem
of the United States cannot clearly defin¢
be abandoned and residence put in its place.
cile is a state of mind; residence is a fact.
investigation about a h me can be made o
community where the
lived a reasonable Ieng

This change, togeﬁTr with| the new

'-l'}le causes o» broken

remxse,

e church is one of the

- ~this period
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would stop migratory divorces. A New York
woman does| not go to 'Reno because of -its six
weeks’ resldence provision. Only because her own
state denies her any relief does she seek the quickest
bargain avmlable

@ “ Collugnon would no longer be used to ter-
rorize honest people into lying. Our law, under its
new premise, would encourage people to tell the
truth, and thus our judges would have at least some
chance to get at the truth.

The proce(rlure, in substance, would be this; —

Persons seeking a divorce would petition the
court where they reside. Their petition would re.

" cite, not legal “causes,” but the vital facts about

< -themselves dnd their children. The judge would

| then talk t9 the man and woman, together or
| singly, or bath. He would talk with each as long

-and'as many| times as he considered beneficial. The;

.case would then stand over for six months." During
he judge. would have hxs social . in-

‘.vestlgatlons \ade. )

- At the end of the slx-month penod the judge

would grant the divorce. Except in very rare in-

stances, there v@o d be n ﬁght in open court about

The Judge would then| take firm control of the
welfare of the chlldren and determine their custody
and provision for their support. This control he
would keep throughout the children’s minority.

The contract theory will not only let fresh air into
an ntmosphere that is now suffocating: it will sub-
stitute honesty for h risy, and it will end up
with decrees that are enforceable.

There is no trouble abput enforcing contracts in
any state in the nly divorce decrees are an
exceptlon The judges of| one state view with great
susplclon the dxvorce decrees of any other state.
They resist enforcmg them because they are not at
all sure of theu‘t justice. [Under the procedure sug-
gested, a dll\rorce Judgment could be given full
faith and credit in every state just like any judg-
ment in any other contract action today.

Once migratory divorces are made unnecessary,
the effort to enforce a divorce judgment in another
state will generally be directed against a man who
is, in effect, a fugitive from justice.

It is this evil of migratory divorces and the re-
sulting chaos that the earnest advocates of a federal

-uniform divorce law seek to abolish. This would

require an amendment to the Constitution of the
United States because the federal courts now have
no jurisdiction to grant divorces. Such a proposal
affords a tediously slow remedy at best, and there
is grave doubt whether the peoples of the different
statesever ould agree as to uniform and standard

“causes” of| divorce. Their laudable objectwe can




through the adoption of the new prem- -
ated in this article, with the furth¢r ad-

where they rightly belong,
The hi ory of Anglo-American law prove
legal refofm is most easnly[ and. most eff

lustration! is that when the common law got so
bogged down by antxquat writs, pleadings, and
proccdunlm that gross injustice resulted, thq prin-
ciples of equity began to emdrge, and ,uﬂ’orde relief
where relief had formerly bepn denied. F

In 1919, in Justice and the Poor, 1 criticized as
unfair and undemocratic the laws oonceminl'z[
lord and tenant, and those letermining theﬁnghts
of injured workmen.. The law in both fields has
made tremendous progr&cs and it did 20 by adoptmg
new premises.

The only contribution thnt

prevent meny divorces possxble Divoyce
cannot be| prohxbxted by law: We live in 2 democ-
racy and the majority of the people will refusd to
enact, to pnforce, or to obey any such prohibition.
Divorce anot be curtailed by laws based on

|
premise 0 }mlshment

But di yoree might be prevented in many.
by sound]ln

community, { i

properly stalled and equipped for their work. |

There is good reason to believe that this idej
prevention yould meet with success. The Dapi
law of divorce is based on prevention throug
conciliation,|and this is in harmony with the er tire
qpmt of the [Danish administration of justice, w which
is based on gonciliation mstead of litigation.

This plan has also been tried to an exton‘l( in
Detroit. The ]udges, being digtressed by the flood
of divorce petitions, appointed a Friend of Court
to make investigations, talk tq the parties, and see
what he could do. During th twenty-ycar pe iod

ending in ‘1948 divorce petitions filed totaledf

166,872. Of these, 58,439, ar apprommately

per cent, were dismissed for|various reasonsl but
mainly because reconciliations Izad been accomplwhed
by the Friend of Court. -

Among lawyers and socxologlsts there is a grow-
ing awareness that the factors entering into divorce,
and therefore the factors to be combated, are social,
economic, medical, and spiritual in nature, as well
as legal. Experts and authorities in these ﬁelds are
available in most communities. The judges should
have access to all these resources, have the benefit
of their findings and recommendations, andT
seek to determine the best
a whole.

_ Nearly all of us, as me i \
istances where truthtelling, good counsel,||and
bonest advice have preve

Givorces. Every practicing.- lawyer has

-
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at divorce proceedings will be left fn'the.

that
ively -
secured t} rough new premises. The classial il-

. honesty.

land-.

i lost. They

. hypocrisy and lies. Their one desire is to get out
law can hop dl to

make to the solutlon of the g orce problem ig to "
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from time to tune able to convince couples
that divorce ‘was foolish and no solution for them.
"It seems reasonable to believe that what private
_parties, without power of . prestige, can achieve

. 'simply ' through weapons |of truth and honesty

could be nccomphshed far more effectively by

judges, who do have poweér and authority, if they
were permitted lto use the .same weapons of truth and

We are aptito|forget
“contemplate divorce wit
i their decision reluctantly,

at most normal persons
repugnance, arrive at
and undertake divorce

proceedmgs ith|fear, with a good deal of hesita-
ition, and much |uncertainty. They are beset by
- doubts.

.Once these persdns get involved in our
" present dxvor procedure,| all hope of prevention is

d |themselves in an atmosphere of

by havmg 1t ove) mt as soon as possible. At no

‘Divorce is no angcea and every expenenccd
person knows it. Eh' needs to be said and seid
hard. Love that|once was genuine is a shared ex-
perience that no' d can slough off. This needs
to be told persuasw ly. Children produced by
such a union are a | obligation. This needs to .
be stated emphutmnll 7. The man or woman who
attempts to escape thdt respansibility is attempting
the nnpossnble The fact of fatherhood or mother-

- hood is the same facf after |a divorce as before a

divorce. ; This must be made brutally plain and,
without mincing| words.

If the state wishes honestly and affirmatively to
assert its nghtful interest, then let it unshackle its
judges and equip them with 4ll that is needful. The
judges need staffs of social investigators, they nced
suitable chambers, and they need time. A judge
should be able to devote to|a divorce case just as
much time and effort as he, in his discretion, believes
might bear fruit

Within the ﬁeld of eflective legal action there
will be plenty of cases where divorce is right be-
cause it is the only human'e solution. When the
judge is satisfied that such is the type of case before
him, he should |be able to act with the merciful
efficiency of the surgeon, and without torturing,
humiliating, or besmirching the unhappy and un-
fortunate persons who stand beforc him.

After these admissions have frankly been made,
the core of our problem still remains. Unless we are
prepared to give up entirely and lose the battle by
default, we must attack with every possible re-
source we can command
| Certainly the law should be one of thosc re-
sources. And t e law ought to bé one of our strong-
est allies since it steadily demonstrates a vital

* capacity to regulate life in many of its aspects and

activities ‘mo

successfully than any other in-

:strument_ahty evised by civilized society.




