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to their lawyers or to the tr ial judge, nor does it  provide

ef fect ive guidance for  appel rate rev iew of  t r ia l  cour t  dec i -

s ions '  Cr i t ics  of  the "breakdown" s tandard are concerned that

its vagtreness might permit -- indeed, encourage -- judges with

widely varying personal att i tudes toward marriage and the family

to impose their own personal standards on l i t igants. 
Th" impact

of this r isk would fal l  most heavily on three groups of married

couples seeking d ivorce:  (1)  those many couples whose d i f fer -

ences ( the i r  s ta ted reason fox terminat ing the marr iage)  seem

"si I ly"  or  eas i ly  remedied.r  or  whose marr iages could be , ,saved. , ,

i f  both spouses would only behave with a l i t t le more ,,maturity,,

or  " responsib i l i ty ;  "  (2)  those marr iages in  which the spouse

pr imar i ly  in terested in  a d ivorce has "caused,"  the mar i ta l  problems--

because of  behavior  which,  under  former d. ivorce s tandards,  would

c rea rJ -y  be  l abe l l ed  " fau I t y "  (e .g . ,  adu l te ry ) ;  (3 )  coup les  who

are poor  - -  because tax funds are being used or  af ter  the

divorce wil l  be used to support the wife and. chi ldren.

Each of  the d ivorce reform studies of  recent  v in tage which

have faced this diff iculty with the "breakdown', standard --

with the single exception of the report of the Archbishop's

Group -- have formulated more objective standards to accompany

or in effect to replace "breakdowJ'I." The most common response
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has been to recommend a period of " l iving separate and apart"

an absolutely objective standard as either the sole or as

one way of "proving" "breakdown. " (See Monograph, pP. 49-54i

Bodenheimer, Reflections on the Future of Grounds for Divorce'

I .T. Farni ly Law l-79 (1968) . ) Yet the Law Commission rejected

"I iving apart" as the sole ground because a J.ong period. would

not satisfy the need to grant a divorce expedit iously to a

"wronged." spouse, and a period short enough to accomplish this

purpose, the Commission felt,  would create other diff icult ies:

But i t  is the f ixing of a suitable period. of separa-
t ion as a pre-condil ion of the r ight to f iLe a Peti-
t ion that presents the greatest diff iculty in the
way of this scheme. . .  .  I IJ f a short period were
prescribed, i t  would be possible for the part ies to
seek a divorce without having had t ime to recover
from a passing affair or from the resentment left
behind from a serious matrimonial quarrel or, in-
d.eed, t ime to consider whether the differences in
the marriage were reaIIy insoluble. And a party
who was himself largely to blame for the breakdown
of the marriage would have altogether too l i t t le
d i f f icu l ty  in  f ree ing h imsel f  to  marry  someone e lse.

In  our  v iew,  however ,  i f  prompt  re l ie f  is  to
cont inue to  be g iven in  cases of  out rageous conduct ,
no period of much more t ime than six months prior
to the f i l ing of the petit ion could be regarded as
a feasible proposal were breakdown to become the
sole ground for divorce. rf as short a period as
that is regarded as unacceptable, then this propo-
sal  ceases to  be a pract icable one.  .  .  .  Wi th
a longer period, however, i t  would be a practicrable
solution i f  coupled with other grounds. . .  .4/

Uru* commission, Reform of
o f  Cho ice .  Paras .  75 -76

the Grounds of  Divorce:
( cmna .  3123 ,  f 966 ) .

The Fie ld
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The Law eommission's choice, confirmed, in a later agreement with

the Archbishop's  Group (see Monograph pp.  67-72)  and recent ly

(,fune L4, L969) accepted by the House of Cornrnons, was to combine

a longer period of separation (f ive years) with several of the

tradit ional, albeit rephrased, "fault" ground,s for divorce. No

member of the Special Committee has indicated support for such

a compromise.

The California Commission on the Family chose a different

method of solving the di lef lrma created by the vagareness of the

"breakdown" standard- rt proposed a sole ,,breakdown,, ground,

in language similar to the section 2.5 quoted above, but coupled

it with the fol lowing provisions:

Sect ion 029.  I f  the cour t  a t  the hear ing fa i ls  to
d issolve the marr iage,  the proceeding shal1 be con-
t inued for a period not to exceed ninety days during
which t ime the part ies may, i f  they so desire, pursue
fur ther  the poss ib i l i ty  o f  cont inu ing the marr iage.  .

Sect ion 030.  I f ,  a t  the end of  the n inety-day per-
iod fo l lowing the cour t 's  order  cont inu ing the
marr iage,  the decis ion of  one or  both par t ies is
that the marriage should be terminated, the court shall
enter  i ts  order ,  e f fect ive when made,  d issolv ing
the marr iage.

This  proposal  protects  against  the r isks of  the genera l  "break-

down" s tandard,  o f  course,  by creat ing a form of  s tatute of

l imitations and thus permitt ing either .or both spouses to

inform the tr ial judge that he incorrectly concluded that the
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