
19 if he has reached the age of 16, unless the court finds that he
20 lacks mental capacity to consent. If the requirements of sub­
21 section (c) are fulfilled, the investigator's report may be re­
22 ceived in evidence at the hearing.
23 (c) The court shall mail the investigator's report to coun­
24 sel and to any party not represented by counsel at least 10
25 days prior to the hearing. The investigator shall make avail­
26 able to counsel and to any party not represented by counsel
27 the investigator's file of underlying data, and reports, com­
28 plete texts of diagnostic reports made to the investigator
29 pursuant to the provisions of subsection (b), and the names
30 and addresses of all persons whom the investigator has con­
31 suited. Any party to the proceeding may call the investigator
32 and any person whom he has consulted for cross-examina­
33 tion. A party may not waive his right of cross-examination
34 prior to the hearing.

COMMENT

The Act steers a middle course between those courts which prohibit a
custody investigation unless both parties stipulate to it and those statutes
which permit the judge to order an investigation in every case. It is obvious
that custody investigations, whether made by a member of the court's staff
or by a public or private agency employed for that purpose, can be useful
aids to the court. But most custody dispositions are consensual decisions of
the parents, and there is no reason to permit the judge to order an investiga.
tion in such cases unless one of the spouses, although agreeing to the dis­
position, wants some further inquiry made. Under these circUITlStances, the
court can order an investigation even if the other spouse opposes it. Sim­
ilarly, in contested cases, where the judge's need for independent investiga­
tion is greatest, a custody study can be ordered even if both spouses are
opposed.

The provisions of subsections (b) and (c) detail the procedural aspects
of custody investigations and reports. They assure that investigations will
be conducted with due regard to fair hearing values, while encouraging
investigators to provide accurate information to the court.

1 SECTION 406. [Hearings.]
2 (a) Custody proceedings shall receive priority in being set
3 for hearing.
4 (b) The court may tax as costs the payment of necessary
5 travel and other expenses incurred by any person whose
6 presence at the hearing the court deems necessary to deter­
7 mine the best interest of the child.
8 (c) The court without a jury shall determine questions of
9 law and fact. If it finds that a public hearing may be detri-

10 mental to the child's best interest, the court may exclude the
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11 public from a custody hearing, but may admit any person
12 who has a direct and legitimate interest in the particular
13 case or a legitimate educational or research interest in the
14 work of the court.
15 (d) If the court finds it necessary to protect the child's
16 welfare that the record of any interview, report, investigation,
17 or testimony in a custody proceeding be kept secret, the court
18 may make an appropriate order sealing the record.

COMMENT

This section further details procedural aspects of custody hearings. Sub­
section (c) changes the law in those states which now permit a jury to
determine child custody. Subsection (d) authorizes the court to protect the
child by preventing unnecessary publicity if it finds that sealing the record
is necessary for the child's welfare. Although this authority restricts access
to public records, the evil of limitation is clearly outweighed by the public
interest in the protection of children.

1 SECTION 407. [Visitation.]
2 (a) A parent not granted custody of the child is entitled to
3 reasonable visitation rights unless the court finds, after a
4 hearing, that visitation would endanger seriously the child's
5 physical, mental, moral, or emotional health.
6 (b) The court may modify an order granting or denying
7 visitation rights whenever modification would serve the best
8 interest of the child; but the court shall not restrict a par­
9 ent's visitation rights unless it finds that the visitation would

10 endanger seriously the child's physical, mental, moral, or
11 emotional health.

COMMENT

With two important exceptions, this section states the traditional rule for
visitation rights. The general rule implies a "best interest of the child"
standard. Although the judge should never compel the noncustodial parent
to visit the child, visitation rights should be arranged to an extent and in
a fashion which suits the child's interest rather than the interest of either
the custodial or noncustodial parent. The empirical data on post-divorcE'
living arrangements suggests that, if the judge can arrange visitation with
a minimum of contest, most parties will eventually reach an accommodation
and the bitterness accompanying the divorce will gradually fade. The section
does make clear, however, that the judge must hold a hearing and make an
extraordinary finding to deprive the noncustodial parent of all visitation
right"!. To preclude visitation completely, the judge must find that visitation
would endanger "seriously the child's physical, mental, moral, or emotional
health." These words are intended to mesh with other unifann legislation.
See Uniform Juvenile Court Act, Section 47. Although the standard is
necessarily somewhat vague, it was deliberately chosen to indicate its strin­
gency when compared to the "best interest" standard traditionally applied
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to this problem. The special standard was chosen to prevent the denial of
visitation to noncustodial parent on the basis of moral judgments about
parental behavior which have no relevance to the parent's interest in or
capacity to maintain a close and benign relationship to the child. The same
onerous standard is applicable when the custodial parent tries to have the
noncustodial parent's visitation privileges restricted or eliminated.

1 SECTION 408. [Judicial Supervision.]
2 (a) Except as otherwise agreed by the parties in writing
3 at the time of the custody decree, the custodian may deter­
4 mine the child's upbringing, including his education, health
5 care, and religious training, unless the court after hearing,
6 finds, upon motion by the noncustodial parent, that in the
7 absence of a specific limitation of the custodian's authority,
8 the child's physical health would be endangered or his emo­
9 tiona! development significantly impaired.

10 (b) If both parents or all contestants agree to the order,
11 or if the court finds that in the absence of the order the
12 child's physical health would be endangered or his emotional
13 development significantly impaired, the court may order the
14 [local probation or welfare department, court social service
15 agency] to exercise continuing supervision over the case to
16 assure that the custodial or visitation terms of the decree
17 are carried out.

COMMENT

This section states an important rule designed to promote family privacy
and to prevent intrusions upon the prerogatives of the custodial parent at
the request of the noncustodial parent. In general, the custodial parent
should be, and in this section is designated as, the person responsible for
post-divorce decisions concerning the upbringing of the child. If the parents
agree in writing about a particular problem such as the child's religious
upbringing, the court may enforce the agreement subject to constitutional
constraints, Lynch v. Uhlen}wpp, 248 Iowa 68, 78 N. W. 2d 491 (1956). But
in the absence of parental agreement, the court should not intervene solely
because a choice made by the custodial parent is thought by the noncustodial
parent (or by the judge) to be contrary to the child's best interest. To
justify such an intervention, the judge must find that the custodial parent's
decision would "endanger the child's physical health or significantly impair
his emotional development"-a standard patently more onerous than the
"best interest" test. The standard would leave to the custodial parent such
decisions as whether the child should go to private or public school, whether
the child should have music lessons, what church the child should attend.
The court could intervene in the decision of grave behavioral or social prob­
lems such as refusal by a custodian to provide medical care for a sick child.

Subsection (b) pursues the family privacy theme by significantly limiting
the judge's authority to order supervision of the child and the custodial
parent. To be sure, there are situations in which an objective umpire is
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needed to facilitate post-divorce adjustment to the custody and visitation
decree. But in these situations both parents will usually recognize the Jwed
and agree to supervision. If the parents cannot agree to supervision, how­
ever, it should not be ordered unless the judge finds some extraordinary need
for it. Thus, the provision adopts a more stringent standard than the nonnal
"best interest" standard.

1 SECTION 409. [Modification.]
2 (a) No motion to modify a custody decree may be made
3 earlier than 2 years after its date, unless the court pennits it
4 to be made on the basis of affidavits that there is reason to
5 believe the child's present environment may endanger seri­
6 ously his physical, mental, moral, or emotional health.
7 (b) If a court of this State has jurisdiction pursuant to
8 the Uniform Child Custody Jurisdiction Act, the court shall
9 not modify a prior custody decree unless it finds, upon the

10 basis of facts that have arisen since the prior decree or that
11 were unknown to the court at the time of entry of the prior
12 decree, that a change has occurred in the circumstances of
13 the child or his custodian, and that the modification is neces­
14 sary to serve the best interest of the child. In applying these
15 standards the court shall retain the custodian appointed pur­
16 suant to the prior decree unless:
17 (l) the custodian agrees to the modification;
18 (2) the child has been integrated into the family of the
19 petitioner with consent of the custodian; or
20 (3) the child~s present environment endangers seriously
21 his physical, mental, moral~ or emotional health, and the
22 harm likely to be caused by a change of environment is
23 outweighed by its advantages to him.
24 (c) Attorney fees and costs shall be assessed against a
25 party seeking modification if the court finds that the modifi­
26 cation action is vexatious and constitutes harassment.

COMMENT

Most experts who have spoken to the problems of ·post-divorce adjustment
of children believe that insuring the decree's finality is more important than
determining which parent should be the custodian. See Watson, The Children
of Armageddon: Problems of Custody Following Divorce, 21 Syracuse L.
Rev. 55 (1969). This section is designed to maximize finality (and thus
assure continuity for the child) without jeopardizing the child's interest.
Because any emergency which poses an immediate threat to the child's
physical safety usually can be handled by the juvenile court, subsection (a)
prohibits modification petitions until at least two years have passed follow­
ing the initial decree, with a "safety valve" for emergency situations. To
discourage the noncustodial parent who tries to punish a former spouse by
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frequent motions to modify, the subsection includes a two-year waiting
period following each modification decree. During that two-year period, a
contestant can get a hearing only if he can make an initial showing, by
affidavit only, that there is some greater urgency for the change than that
the child's "best interest" requires it. During the two-year period the judge
should deny a motion to modify, without a hearing, unless the moving party
carries the onerous burden of showing that the child's present environment
may endanger his physical, mental, moral, or emotional health.

Subsection (b) in effect asserts a presumption that the present custodian
is entitled to continue as the child's custodian. It does authorize modifica­
tions which serve the child's "best interest;" but this standard is to be
applied under the principle that modification should be made only in three
situations: where the custodian agrees to the change; where the child,
although formally in the custody of one parent, has in fact been integrated
into the family of the petitioning parent (to avoid encouraging noncustodial
kidnapping, this ground requires the consent of the custodial parent); or
where the noncustodial parent can prove both that the child's present
environment is dangerous to physical, mental, moral, or emotional health and
that the risks of harm from change of environment are outweighed by the
advantage of such a change to the child. The last phrase of subsection (b)
(3) is especially important because it compels attention to the real issue in
modification cases. Any change in the child's environment may have an
adverse effect, even if the noncustodial parent would better serve the child's
interest. Subsection (b) (3) focuses the issue clearly and demands that
presentation of evidence relevant to the resolution of that issue.

Subsection (c) provides an additional sanction against vexatious and
harassing attempts to relitigate custody.

1 SECTION 410. [Affidavit Practice.] A party seeking a tem­
2 porary custody order or modification of a custody decree
3 shall submit together with his moving paper an affidavit
4 setting forth facts supporting the requested order or modifi­
5 cation and shall give notice, together with a copy of his affi­
6 davit, to other parties to the proceeding, who may file oppos­
7 ing affidavits. The court shall deny the motion unless its finds
8 that adequate cause for hearing the motion is established by
9 the affidavits, in which case it shall set a date for hearing

10 on an order to show cause why the requested order or modi­
11 fication should not be granted.

COMMENT

This section establishes a procedure for seeking temporary custody or a
modification of a custody decree by motion supported with affidavits. The
procedure is designed to result in denial of the motion without a hearing
unless the court finds that the affidavits establish adequate cause. for holding
a hearing. The procedure will thus tend to discourage contests over tem­
porary custody and prevent repeated or insubstantial motions for modi­
fication.
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PART V
EFFECTIVE DATE AND REPEALER

1 SECTION 501. [Time of Taking Effect.] This Act shall take
2 effect [ J.
1 SECTION 502. [Application.]
2 (a) This Act applies to all proceedings commenced on or
3 after its effective date.
4 (b) This Act applies to all pending actions and proceed­
5 ings commenced prior to its effective date with respect to
6 issues on which a judgment has not been entered. Pending
7 actions for divorce or separation are deemed to have been
8 commenced on the basis of irretrievable breakdown. Evi­
9 dence adduced after the effective date of this Act shall be in

10 compliance with this Act.
11 (c) This Act applies to all proceedings commenced after
12 its effective date for the modification of a judgment or order
13 entered prior to the effective date of this Act.
14 (d) In any action or proceeding in which an appeal was
15 pending or a new trial was ordered prior to the effective
16 date of this Act, the law in effect at the time of the order
17 sustaining the appeal or the new trial governs the appeal,
18 the new trial, and any subsequent trial or appeal.

COMMENT

The purpose of this section is to indicate the application of the Act to new
and pending proceedings. Subsection (a) makes the Act applicable to new
proceedings: all those commenced on or after its effective date.

Subsection (b) states the applicability of the Act to proceedings that were
pending at the trial court level prior to its effective date. The Act will apply
to aU pending actions and proceedings; but if a judgment has already been
entered as to a specific issue, that judgment will not be superseded thereby.
For example, if the state recognizes an interlocutory judgment of divorce,
in all cases in which interlocutory judgments have been entered prior to the
effective date, the interlocutory judgments would not be affected by the Act.
The Act would abolish, however, the interlocutory waiting period so that a
decree of dissolution of marriage could be entered immediately after its
effective date in a pending but undecided action.

The second sentence of subsection (b) makes unnecessary amendment of
the pleadings in pending actions for divorce, but the provisions of this Act
will apply at any hearing held after its effective date.

Subsection (c) makes the Act applicable to proceedings commenced after
its effective date for the modification of orders or judgments entered prior to
its effective date only if the previously entered judgment or order would have
been modifiable under prior law. Thus, if a prior order for child custody,
support, visitation, or maintenance would have been modifiable under the
state's prior law, then those orders may be modified under this Act in accor·
dance with the standards established by this Act. But if a prior judgment
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dividing marital property or awarding lump Bum alimony would not have
been modifiable under prior law, those judgments are not subject to reopen­
ing for change under this Act, even though the standards for property divi­
sion are different under this Act. In an event, judgments awarding marital
property are not modifiable under this Act (see Section 316(a». On the
other hand, an order that would have been modifiable under prior law may
cease to be modifiable under this Act. For example, in states where main­
tenance is retroactively modifiable as to unpaid installments, installments
accruing after the effective date of this Act will not be retroactively modi­
fiable under Section 316 (a).

Subsection (d) provides that this Act does not apply to appeals that had
been perfected and thus were pending at its effective date, to new trials
ordered prior to its effective date, or to any subsequent appeals or new
trials resulting from these pending appeals or new trials. The purpose of
this provision is to allow the correction on appeal or in a new trial of errors
made in applying the law in effect at the time of the original hearing pur­
suant to that law. Changing the rules on appeal or at the new trial seems
unfair to the party prejudiced by the error. A similar provision was included
in the California Family Law Act of 1969.

1 SECTION 503. [Severability.] If any provision of this Act
2 or application thereof to any person or circumstance is held
3 invalid, the invalidity does not affect other provisions or
4 applications of the Act which can be given effect without the
5 invalid provision or application, and to this end the provi­
6 sions of this Act are severable.

1 SECTION 504. [Specific Repealer.] The following acts and
2 all other acts and parts of acts inconsistent herewith are
3 hereby repealed: [Here should follow the acts to be specif­
4 ically repealed, including any acts regulating:
5 (1) marriage, including grounds for annulment and pro-
6 visions for void marriages;
7 (2) existing grounds for divorce and legal separation;
8 (3) existing defenses to divorce and legal separation,
9 including but not limited to condonation, connivance, collu-

10 sion, recrimination, insanity, and lapse of time; and
11 (4) alimony, child support, custody, and division of
12 spouses' property in the event of a divorce and judicial pro-
13 ceedings designed to modify the financial or custody provi-
14 sions of divorce decrees].

1 SECTION 505. [General Repealer.] Except as provided in
2 Section 506, all acts and parts of acts inconsistent wjth this
3 Act are hereby repealed.

1 SECTION 506. [Laws Not Repealed.] This Act does not re-
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2 peal: [Here should 11,J!,l\\ IIII' ,H I I'''l I .. III' f! J' ,I, 1 111,1",1

3 ing any acts n'l:lll;dlllJ~ III lill' ,rd'!lll:

4 (1) the ('{llltl'lll ,If and lllllll" fllr IJl:lIl1l1:" I" I'll' 111.1

5 methods of f('l~isl"riflg lIlarrial:I'~; lind I'IU\I,hIlJ: I", 1,11"1 I

6 or registration fees;
7 (2) the validity of premarit.al agITI'/lll'llt; 111'1 \", '. 'II

8 spouses concerning their marital property right
9 (3) marital property rights during a marrial~(' or Wlll'fl

10 the marriage terminates by the death of one of the spow:I':;;
11 (4) the scope and extent of the duty of a parent to "up-
12 port a child of the marriage;
13 (5) custody of and support duty owed to an illegitimate
14 child;
15 (6) the Uniform Child Custody Jurisdiction Act; and
16 (7) any applicable laws relating to wage assignments,
17 garnishments, and exemptions other than those providing
18 for family support and maintenance].
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