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resolve the basic underlying problems is more often indicated
than divorce. The lawyer's professional role gives him an op­
portunity to throw his weight toward the constructive or the
disruptive approach to a marriage problem

••• Practicing psychiatrists frequently see marriage problems
which might possibly have worked out successfully had it not
been for the ill-timed and inappropriate invoking of same legal
procedure. • • Legal intervention should be the last, rather
than the first k~nd of professional service offered to unhappy
married couples •

• • • Evolving an appropriate self-image necessitates both mas­
culine and feminine models; mother and father are both needed.
For this reason, efforts should be made to resolve intrafamily
problems at the first sign of stress. All necessary and avail­
able community and medical resources should be ~ent to the task
of removing the cause of the disruptive stress.

I urge the Reporters and the Special Committee to include pro-

visions for court conciliation in a revised divorce draft. I believe

that the parties should be permitted to avail themselves of the court

counseling service before any legal action to terminate the marriage is

taken. To avoid turning the court into a general counseling agency,

I think that as a rule only those pre-divorce cases should be accepted

in which divorce or separation is imminent (or separation has already

occurred), particularly those in which a lawyer has been contacted for

purposes of divorce. The availability of court conciliation proceedings

at this early stage would be a great relief for those lawyers who are

conscious of their responsibility in their strategic position to

question their client's real desire for divorce, but feel that they

have neither the time nor the aptitude to undertake counseling them-

selves. In Los Angeles 50% of the conciliation petitions are due to

6
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Watson, Psychiatry for Lawyers 274-75 (1968).

Id. at 197.
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attorney referrals and many of these are made before divorce pro-

ceedings are instituted. The lawyer who assists his client in concil-

iation proceedings earns his fee and usually has a better chance to

11 . h f d i d' 8co ect ~t t an a ter ~vorce procee ~ngs.

Court counseling after the filing of a divorce petition - or a

declaration of separation - would also have to be selective in order

to avoid mass-counseling which almost inevitably degenerates into a

useless formality, and to conserve highly qualified manpower and public

funds. Hopeful cases would be screened in and less promising ones

screened out. Much of the screening could probably be done by re-

quiring the filing of an affidavit with basic information about the

marriage. It would be the responsibility of the lawyer, spelled out

by law, to assist his client with a conscientious preparation of the

affidavit. The other party, if in the state, would also file an

affidavit. Some cases would require a screening interview by a member

of the professional staff. One major criterion for accepting a case

for counseling would be the desire of one of the spouses to preserve

the marriage. The use of a document like the "Husband-WIfe Agreement"

would in my opinion greatly contribute to the effectiveness of short-

term court counseling. The court would have the p~]er to order the

appearance of the other party in these and pre-divorce cases. Coopera-

tion of the court with community counseling agencies and individual

psychiatrists and marriage counselors would be required. The court

would refer cases to such agencies or individuals, and there would be

referrals the other way, especially where an agency's or professional

8 See MacFaden, "The Conciliation Court of Los Angeles County"
9, 13 (1967).
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person's work is frustrated because of their inability to require the

second spouse to come in for a conference. All interviews with the

professional staff would be confidential. If there is no reconcilia-

tion, counseling would take on the character of "divorce counseling",

with known benefits for custody and property arrangements and the post-

divorce relationship between the parties.

As stated before, the use of the breakdown formula virtually pre-

supposes the existence of a professional court staff which can certify

to the judge that reconciliation attempts were unsuccessful or would

have been futile under the circumstances. The counselor's brief

report would be based on the screening-out process (in futile cases),

or on actual conciliation conference held in court, or on reports

received by the court counselor from qualified out-of-court counseling

agencies or individuals. Only with the aid of this report can it be

proved that one of the elements of the breakdown test, the element of

unlikelihood of reconciliation, is present. As for the second element,

the disruption of the marriage, I do not believe that we can uncover the

true and complete facts about the condition of a marriage under our

Western ideas of privacy and confidentiality. The use of separation

as evidence of breakdown seems to be the best solution. But the period

of separation must be sufficiently long that it gives a real indication

of the destruction of the marriage. I have talked to many people,

divorced and undivorced, educated and uneducated, and have found that

they all felt that divorce should take time, one year as a minimum,

and in some cases 18 months to two-years. If a declaration of separa-
'"

tion (or of intent to apply for divorce without separation) is made
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at the beginning of the one-year or 18 month period, counseling

opportunities in or out of court would be utilized during the wait-

ing period.

Respectfully Submitted,

f:!_•. '.If-:- I}ZJ if-, /, I... l.rl~
I,ri./l t I...... I. "?·7" .......~1 k.oi.-,

Brigitte M. Bodenheimer
University of California Law School, Davis.
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